
THE MODERNISATION OF THE LAW RELATING TO CORPORATE DEBT ENFORCEMENT 

 by Eirlys Lloyd Barrister. 

In this article Eirlys Lloyd summarises the recent and significant changes to the law surrounding 
corporate debt enforcement. These changes are as a result of the implementation of part 3 of The 
Tribunals, Courts and Enforcement Act 2007, on 6th April 2014. The Act also heralds change to the 
law as it relates to commercial rent arrears recovery (CRAR). Eirlys Lloyd addresses CRAR in a 
subsequent article.  

The new legislation applies only to England and Wales. The law of enforcement in Scotland and 
Northern Ireland remains unchanged.  

The legislation and supporting Regulations can be found in:- 

Part 3 of the Tribunals, Courts & Enforcement Act 2007   

The Crime and Courts Act 2013    

The Taking Control of Goods Regulations 2013 

The Tribunals, the Certification of Enforcement Agent Regulations 2014 

The Taking Control of Goods (Fees) Regulations 2014 

The Civil Procedure (Amendment) Rules 2014 along with Order 2014 governing 
transitional provisions 

On 6th April 2014, the law of enforcement underwent a radical and long awaited overhaul.  Complex 
and medievally worded legislation has been reformed. Out the window (yes, officers can no longer 
climb in) goes the outdated language of enforcement, replaced by a largely more open, fairer and 
hopefully understandable process. 

Out dated terminology, such as, warrants of execution, distress, walking possession, writs of fieri 
facia or fifa, is ousted and replaced by new and more understandable terms such as writs of control, 
warrants of control, notice of enforcement and controlled goods agreement.  Having taken years to 
come into force it is hoped that the new legislation will bring clarity and, with the requirement of 
certification, a higher level of competence and professionalism in those involved in enforcement. 

Enforcement of a judgement can be carried out either by a County Court Bailiff (CCB) or High Court 
Enforcement Officer (HCEO). A CCB is salaried and is restricted to enforcing judgements up to 
£5,000. A HCEO cannot enforce judgements below £600 but has no upper restriction. The HCEO is 
paid on success and collects his fees from the debtor. If unsuccessful he can recoup a flat fee of £75 
from the creditor. This is called a compliance fee. 

A creditor with a Crown Court Judgement (CCJ) for over £600 can apply to have the CCJ transferred 
up to the High Court. Obviously, in the case of an actual High Court Judgement, transfer is not 
necessary. The documentation relating to the enforcement must be precise and accurate. A debtor, 
on the receiving end of enforcement, should always check all documentation carefully. An 
inaccuracy may invalidate the process. 

Enforcement now has four clear and separate stages and fees are charged to the debtor on the 
successful completion of each of the four stage stages. The enforcement agent’s (EA’s) authority is 
derived from a writ of control, formerly a writ of fieri facias or fi fa, which is valid for 12 months. 



The first stage is the compliance stage.  A notice of enforcement is sent to the debtor requesting 
payment in full.  Seven clear days’ notice, excluding Sundays and bank holidays must be given.  

The second stage involves attendance by an enforcement agent (EA), at the debtor’s premises. This 
will occur if payment in full has not been made or the debtor has not responded to the EA’s 
intimation of the notice of enforcement. Attendance will also take place if the debtor has requested 
that payment be accepted by instalments.  If, as a result of this visit, payment in full, including fees 
and costs, has not been made, control will be taken of goods. The term ‘seizure’ is no longer used. 

If a proposal for payment by instalment is accepted during or as a result of this visit, a controlled 
goods agreement (CGA) will be prepared. Its content is specific and will include, amongst other 
matters, a detailed list of the goods now under control, their description and the terms of the 
agreement. The agreement must be signed. This process replaces the former, ‘walking possession.’ 

The third stage is reached if payment is not made in terms of the CGA. The EA will re-visit the 
premises. Two days’ notice of the intended re-visit must be given. 

The fourth stage is reached, either if payment in full has not been made or the CGA not been 
adhered to. In that event the goods under control may require to be removed for sale or disposal.  

As stated, the debtor is liable for fees and costs including court costs, at each stage of enforcement.  
These fees are specified in the legislation. It is worth noting that the EA is paid only on success, 
unlike the CCB who is salaried.  The creditor’s fee exposure is only a £75 flat fee. He is only charged 
this in the event of an unsuccessful enforcement.  A creditor has little to lose in instructing an HCEO. 

The HCEO has greater powers than the CCB.  He can attend to enforce a judgement on any day, 
excluding a bank holiday. He can only enter by the normal mode of entry, for example the door and 
cannot climb in the window. Unlike residential premises, on a first visit, he is permitted to force 
entry to commercial premises, provided the premises are not part of, or attached to, residential 
premises.  In that event the law relating to residential premises applies. Permission of the court is 
required if the EA wishes to enter third party premises where the debtor neither trades nor resides.  
The EA is expected to act reasonably throughout and make proper enquiry before forcing any entry.  

The EA’s existing power to remove goods and secure them elsewhere continues. Rather than 
removal,  a CGA would  normally be entered into. By signing the agreement the debtor confirms that 
the goods, the subject of the agreement, will not be removed or damaged. The EA has a right to 
return to the premises for inspection purposes. It is a criminal offence for the debtor to intentionally 
remove or to damage these goods, an offence carrying a possible fine and term of imprisonment. 

The Ministry of Justice has produced a detailed paper entitled ‘Taking Control of Goods: National 
Standards April 2014’. This sets out the standards to be used by all enforcement agents, whether 
public or private. In particular it dictates a high degree of professionalism expected of the EA and 
their required compliance with existing legislation.  This includes, in brief, requirements surrounding 
the handling of money, financial regulation, confidentiality, training and certification, professional 
indemnity insurance and disciplinary procedures. An independent regulator has not been appointed. 

The paper contains a detailed statement of expected professionalism and conduct of the 
enforcement agent.  It emphasises that the EA must act within the law at all times and must not 
misrepresent his powers, act deceitfully or in a threatening manner. The EA must not press debtors 
into making unrealistic offers and must refer all offers to the creditor. The EA must be aware of 
vulnerable situations and act appropriately and as specified in the paper.  



The paper also lists the responsibilities of the creditor, as is reference to the creditor’s accountability 
for the EA’s actions. A creditor should proceed with care particularly with regard to third parties. 

Each stage in the enforcement procedure must be properly documented and all notices and 
documents must be produced to the debtor. Enforcement can take place between 6am and 9pm, or 
within normal trading hours, seven days a week, other than bank holidays.   

The paper states clearly that EA should not take control or remove goods clearly belonging solely to 
a third party not responsible for the debt.  It is vital that great care be taken by the debtor, to exhibit 
documentation to the EA who may seek to take control of goods, on the premises, but owned by a 
third party. This could apply in situations where there is a finance or hire agreement, operating 
lease, retention of title agreement, or assets owned by a third party but stored on the debtors’ 
premises. It is essential that evidence of ownership is produced, without delay, to the EA. 

Under the new legislation, if the EA insists in taking control of disputed third party goods, the third 
party should make a written claim, by way of a notice of claim, to the EA within seven days. The 
written notice of claim must identify the third party; provide a list of the claimed goods and the 
grounds of the claim for each item.  Within three days the notice of claim must be forwarded to the 
creditor. The creditor then has seven days to intimate whether the claim is accepted.  If the claim is 
accepted the goods will be released from control.  

If the creditor does not respond, the EA can seek to raise an interpleader application so that the 
court can determine the rightful ownership of the goods. Alternatively if the creditor disputes the 
third party claim the EA has three days to so advise the third party. 

If the third party wishes to continue with his claim he must make an application to court. The claim 
must be supported by a witness statement.  Crucially, the third party, not only will have to pay the 
court fees, the EA’s costs incurred in retaining the controlled goods, but must also deposit a sum in 
court to the value of the goods claimed. This clause is understandably hugely controversial and has 
been heavily criticised, even by those involved in enforcement. As a belated consolation for a 
genuine and successful third party, he should be awarded costs against the unsuccessful creditor. 

Once a notice of enforcement is received, it is vital that all agreements and documentation relating 
to third party assets, on the debtor’s premises, are available for early production to a visiting EA.   

In summary, the writer sees these regulations as a breath of fresh air to the former outdated and 
somewhat mysterious enforcement processes.  The EA must give notice of his intended visit. 
Surprise visits are of the past. The terminology used is modern, understandable and, in addition, the 
EA must supply written details of the whole process and the steps he has taken. 

A surprising downside relates to the procedure to enable third parties owners to reclaim their goods. 
There appears to be little doubt, that an innocent third party could be put to serious financial 
disadvantage. The opposition to that section is such that it is hoped that aspect will be reconsidered. 
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The information contained in this article is for information purposes only. It does not constitute and is not for the 
purposes of legal advice.  In all cases legal advice should be sought to ensure compliance with current law.                        




