Case Study: Company Voluntary Arrangement for Marketing Company
Futuremedia plc – CVA for a UK plc Quoted on a US Stock Market.
KSA was invited to review this media and events company with circa £10m of sales worldwide.
· Success of 2 year turnaround led by George O’Leary of SKS Consulting of South Florida Corp

· Multiple litigation issues of >£1.6m
· County Court Judgments

· Landlord’s threats
· Legacy debts to HMRC for PAYE and NIC of £1.5m across 2 UK companies. 

· UK trading subsidiary insolvent with large PAYE and NIC liabilities
· Trading subsidiaries in California, France, London

· £16m of senior secured loanstock held by US Private Equity Firms
· 6,000 “penny” shareholders worldwide mostly in US
· Supportive UK bank – Barclays with £400,000 of liability.
· £70m of tax losses built up by previous directors’ efforts to grow rapidly by acquisition.

On reviewing the progress made by Mr O’Leary on behalf of the senior secured lenders, creditors and the thousands of members, Keith Steven commented, “you seem to have managed a very difficult position, sold off none core businesses, reduced senior secured debts and cut costs. Now the legacy debts and litigation could kill the group. The solution is linked company voluntary arrangements (CVA) to protect the businesses and solve the litigation issues”.

We set out an innovative strategy using CVA and the central plank of control created by case law dating back to 1994, which allows a secured creditor to vote in a voluntary arrangement for the unsecured portion of its debt, without relinquishing its security or writing the debt off: (Calor Gas v Piercy [1994] BCC 69). This powerful case law is under utilised and misunderstood by some UK lawyers and lenders.
Futuremedia plc has a UK trading subsidiary called Button Group Ltd. The debenture (security) Futuremedia had granted to the senior secured debt holders, managed by Yorkville Advisors LLC, was also secured with cross guarantees against the subsidiary company. Thus this secured creditor could vote for its unsecured portion of debt in BOTH companies’ CVA processes. The current value of the businesses was very substantially less than the secured and preferential claims!
To try and support the ongoing business turnaround strategy initiated by SKS Consulting Inc, our strategy was to build linked CVA proposals for Futuremedia and Button, which would allow Yorkville to control the vote in the CVA process without having to write down any liabilities. This would control the unsecured creditors and the litigants, as their votes could not outweigh the near £12.5m of potential CVA votes from Yorkville.

Further, we linked these strategies with a plan to reach a “deal” with the litigants to agree a debt with which all parties, including the company, litigating creditors, unsecured and secured creditors and the CVA nominee Eric Walls (nominated supervisor), could be comfortable with.

As the company and litigants had been through mediation but not yet reached the courts, we believed the sums claimed were “unliquidated claims in insolvency”. In other words, no one could say for certain what the debt to these companies was in monetary terms. Both parties knew there were disputed sums, but had failed to reach concurrence.

How was this to be settled, where mediation and lawyers’ fees of over £100,000 had failed to reach settlement? 
Our answer was to make use of more recent case law from the High Court, (Newlands (Seaford) Educational Trust Case Number 3821 of 2006). Where a company is proposing a CVA and there are creditors whose debts cannot be ascertained, the case law sets out the process that CVA practitioners have been using for some time. The creditors should be listed as having a liability of £1 and be allowed to vote for £1 at the CVA meeting.
Ok this all sounds technical but how did it work in practice? 
The idea was to use this case law to set out the amount that the litigants could vote for in the CVA process, but then offer to reach an informal binding settlement. KSA approached the litigants, a large UK publicly owned company, and their lawyers. Setting out the principles of the case law, we offered to agree a sum “half way” between their claims and our clients’ view of the potential liability. If they could not agree we would list their claims for £2 (two claims) and the CVA would be approved, effectively without their involvement. 
This big stick approach was NOT what we wanted to end up using: we believe in seeking consensus amongst creditors to support a deal which, after all, is aiming to maximise creditors’ interests. This usually avoids any actions under s6 Insolvency Act 1986, which allows creditors to claim the CVA was unfairly prejudicial against them, if there was a material irregularity in the CVA meeting and process.
It was important to agree this sum because the CVA proposals needed to “kill off” the litigation. From an ongoing management point of view, wasting time on legal cases was diverting George O’Leary and his team from his considerable everyday turnaround job. So we were keen to take this pressure away and get a deal done in the period leading up to the CVA proposals being published.
After extensive negotiations by KSA on the company’s behalf, a sum of £1m was agreed between the two parties as “owed” with reference to the two separate legal battles. There were conditions attached: 
First, we approached the CVA nominee and asked if he would be content to allow this sum to be agreed in effect before the normal CVA debt adjudication process. 
Second, the nominee needed to be satisfied that such a vote was not unfairly prejudicial to the other creditors. 

Third, clear and full coverage of this deal, between company and litigants, needed to be included in the CVA proposals to ensure maximum disclosure to all other creditors. 
Fourth, the litigants’ lawyers wanted the CVA to include extensive controls on the secured creditors’ ability to restructure the CVA in future and to write off much of their debt.  
All but the fourth issue were agreed in advance of the CVA being published.

So the CVA process had engineered an end to the litigation in exchange for a dividend for all unsecured creditors over the next 5 years. The CVA proposals had to be built to show a sustainably VIABLE business, with detailed financial forecasts for 4 trading companies all heavily interlinked. Using our bespoke CVA model and an expert team of CA’s we built these to support the CVA strategy.
The underlying business is sound and profitable over all. After 10 years of losing money (some £70m of losses) the turnaround engineered by SKS Consulting had worked, but was still a work in progress.

The CVA needed to protect that work and gain traction with creditors. Futuremedia plc would be proposing a CVA to its creditors, including the litigants, but in fact it had no revenues or trading to support this. 
With 6,000 mainly US members (shareholders) the company needed to remain listed but reduce servicing costs: we recommended a demotion from the New York Over the Counter Bulletin Board market to Pink Sheets to reduce costs, a sharp reduction in business costs and an end to expensive leased properties. Thus the CVA was used to reduce all of these costs. 
Futuremedia’s revenues will come from management fees from its subsidiaries to cover overheads, running costs and CVA contributions, so it was important to achieve a CVA proposal balancing act: it required a parent company CVA that did not denude the trading subsidiaries, which also allowed Button Group to trade profitably, whilst also servicing its own CVA proposals.

Several weeks of detailed forecasting led by KSA’s Andrew Hunter ACA, resulted in a workable solution and dividends of c25-27p in £1 were looking likely. The senior secured creditors agreed that their secured debt could not be serviced according to the coupon required, so the company will accrue interest and the cash interest payments will be modest during the currency of the CVA. 
We believed that this was a workable model that balanced the interest of secured creditors, including Barclays, unsecured creditors, employees, landlords and litigating creditors.
We still had a difficult practical issue to deal with. Over 6,000 members needed to receive the CVA proposals of c90 pages. This equated to over 500,000 sheets of paper being posted to 6,000 addresses across USA and Europe. The issues of cost here were huge for a company with revenues of sub £10m. 
Having taken advice from Grant Jones of Squire Sanders & Dempsey, we arrived at a workable solution.

Each year an Annual General Meeting is held and the usual method of calling that meeting was to use Bank of New York Mellon to circulate the notices for the AGM, using the internet,  followed up with telephone canvassing by a US Public Relations company. The Insolvency Act and Insolvency Rules are vague on the methods of calling members’ meetings for CVA’s. To save cost we decided to “tag on” the resolution for CVA to the AGM. This saved over £40,000 in costs.

Over 4.9 billion shares or 93% of members voted in favour of the CVA proposals and 100% of creditors’ votes were in favour at the requisite creditors’ meetings and members’ meeting in April 2009.
Summary

=======

The flexible nature of CVA’s is the result of the simple brilliance of the legislation of 1986. Coupled with powerful case law and practical experience of CVA restructuring, this case shows that this powerful insolvency tool can

· Restructure secured and unsecured debt

· Kill litigation and allow the management to focus on turnaround
· Prevent unnecessary administration which would have seen losses of £24m for creditors

· Preserve viable businesses in multiple jurisdictions 
· Continue solid turnaround work that had led the company back to profitability, refocus management on running the business not fighting multiple fires
About KSA Group Ltd
============

KSA is a turnaround company specialising in company voluntary arrangements, administration and informal work outs. Practical support is given to struggling companies via the internet, www.companyrescue.co.uk provides 100s of pages of guides, options flowcharts and FAQ’s to distressed business directors.

We are involved in restructuring quoted and unquoted small to medium sized companies in the UK.  With 15 years of practical turnaround experience our managing director, Keith Steven is an expert in the CVA restructuring tool.

KSA has a team of c20 turnaround advisors and practitioners based in London and the North East of England. Our team includes, Chartered Accountants, solicitors, insolvency practitioners, experienced business people and turnaround advisors.
CVA’s are a hugely powerful restructuring tool that preserve asset values, secured debts and shareholders’ investment. They avoid the meltdown scenarios that pre-pack administrations and trading administrations often lead to.
Private equity, investors, directors and advisors should consider CVA as part of any distressed company’s solution options.
Contact Keith Steven 07974 086779, 0800 9700539

Level 7 Tower 42, 25 Old Broad Street, London EC2N 1 HN
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